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The EU antitrust procedure: 
main features 



Administrative procedure subject to judicial control 
European Commission (DG Competition) 

Court of Justice of the EU 

But also: National Authorities and Courts 

Detailed and largely self-contained regulatory framework 

Highly transparent procedure 

Parties’ extensive rights of defense 
Procedural safeguards 

Right to be heard 

Role of the Hearing Officer 



The EU antitrust procedure: 
regulatory framework / basic texts 



Main Regulations 
Regulation 1/2003 on the 
implementation of Articles 101 
and 102 TFEU 
Regulation 773/2004 on the 
conduct of competition 
proceedings (Implementing 
Regulation) 
Regulation 622/2008 on Cartel 
Settlements  



Notices and Guidelines 
2004 Notice on Handling of 
Complaints 
2004 Notice on Cooperation 
within the Network of 
Competition Authorities 
2004 Notice on Cooperation 
between National Courts and 
the Commission 
2005 Notice on Access to File 
2006 Leniency Notice 
2006 Guidelines on Fines 
2008 Settlement Notice 



Practical Guidance 
2011 Best Practices Notice on 
Articles 101 & 102 TFEU 
2011 Best Practices for the 
Submission of Economic 
Evidence and Data 

Further procedural 
safeguards 
2011 Hearing Officer's Terms of 
Reference 



DG Competition’s Antitrust 
Manual of Procedures 
Internal working tool intended 
to give practical guidance to 
staff on how to conduct an 
investigation applying Articles 
101 and 102 TFEU 
Main chapters made public in 
2012 in order to provide 
greater transparency about the 
Commission’s procedures in 
applying the competition rules 



The EU antitrust procedure: 
overview 



• Closure of the case 
• Rejection of the complaint 

(Article 7 Rec. 773/2004) 

Abandonment 
of the 

investigation 

• Article 7 Rec. 1/2003 
• Sanction (fine) 
• Cartels: possibility of 

settlement (Rec. 
622/2008) 

Prohibition 
Decision 

• Article 9 Rec. 1/2003 
• No finding of infringement 
• Commitments made 

binding 

Commitments 
Decision 

Outcome of the case / procedure 



Rejection Decision [Art. 7(2) Rec. 773/2004] 

Observations by the Complainant 

Rejection letter [Art. 7(1) Rec. 773/2004]   

Initial assessment 

Complaint 



Post-adoption phase 

Adoption Prohibition Decision 

Advisory Committee 

Hearing 

Reply 

Access to File 

Statement of Objections 

In-depth investigation 

Opening of Proceedings 

Initial assessment 

Origin of the Case 



Adoption of Commitments Decision 

Advisory Committee 

Market test 

Submission of commitments 

Preliminary Assessment 

In-depth investigation 

Opening of Proceedings 

Initial assessment 

Origin of the Case 



Statement of Objections 



The SO is an essential procedural safeguard ensuring that the 
right to be heard is fully respected 

Purpose of the SO 
To inform the Parties of the objections raised against them with a view 
to enabling them to exercise their rights of defence in writing and 
orally 

Undertakings concerned must be provided with all the information 
they need to defend themselves effectively and to comment on the 
allegations made against them 

SO is a preparatory procedural measure (not a formal decision) 
The SO should be prepared in view of the nature and structure of the 
final decision that might be adopted 



The Commission must base its decisions only on objections on 
which the parties concerned have been able to comment 

The undertakings concerned must be informed of all the facts and 
documents on which the Commission intends to rely in its final 
decision 

The SO must set out the legal assessment of the facts raised 
against each undertaking 

The SO must identify the documents used as evidence in support 
of the objections 

Supplementary SO / letter of facts 



The SO must clearly indicate whether the Commission intends to 
impose fines, periodic penalty payments or other remedies  

The SO must indicate the essential facts and matters of law which 
may result in the imposition of a fine 

Duration and gravity of the infringement involved 

Infringement committed intentionally or by negligence 

Facts which may give rise to aggravating/attenuating circumstances 

The SO will endeavour to include further matters relevant to any 
subsequent calculation of fines 

E.g.: relevant sales figures/years to be taken into account 

(Best Practices Notice: no legal obligation)  

Inability to pay 

Structural or behavioural remedies 
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Product, industry, 
undertakings 

Facts 

Legal analysis 

Duration 

Addressees 

Remedies 



Notification and transmission of the SO 

Adoption of the SO by the Commissioner 

Information to other Commission Directorate Generals 

Consultation of the Commission Legal Service 

Drafting of the SO 

State of Play Meeting 

Finalization of the investigation 



Adoption of the Prohibition Decision 

Advisory Committee 

State of Play Meeting 

Hearing 

Reply by Parties to the SO 

Access to File 

Adoption of the SO 



Access to the File 



Access to the Commission file is 
one of the procedural 
guarantees intended to apply 
the principle of equality of arms 
and to protect the rights of 
defence 

Main provisions: 
Article 27(2) of Regulation 
1/2003  

Article 15 of Regulation 
773/2004 

2005 Notice on Access to File 



The addressees of a Statement of 
Objection are granted access to 
all documents on the 
Commission’s file 

Exceptions: 
Internal documents 

Business secrets of other 
undertakings 

Information about an 
undertaking’s business activity the 
disclosure of which could result in 
serious harm to the undertaking 

Other confidential information… 
…the disclosure of which would 
significantly harm a person or 
undertaking  



Procedure 
Undertakings are given the 
opportunity to submit  their 
confidentiality claims 

(Provisional) acceptance or 
disagreement of DG COMP services 

Involvement of the Hearing Officer 

Practical aspects 

Negotiated disclosure 
(confidentiality ring) 

Data room 

Limited access: 
Commitment decisions 

Rejection of complaints 



Adoption of the Decision 



Notification and Publication of the Decision 

Adoption of the Prohibition Decision 

Advisory Committee II (fines) 

Advisory Committee I 

Translations 

Consultation of other Commission Directorate Generals 

Consultation of the Commission Legal Service 

Drafting of the Decision 



Determination of the fine 



The Commission enjoys a wide 
margin of discretion when 
exercising its power to impose 
fines, within the limits set by 
Article 23 of Regulation No 
1/2003:  

For each undertaking and association of 
undertakings participating in the 
infringement, the fine shall not exceed 
10 % of its total turnover in the 
preceding business year 

In fixing the amount of the fine, regard 
shall be had both to the gravity and to 
the duration of the infringement 

The Commission must ensure that 
its action has the necessary 
deterrent effect 



2006 Guidelines on fines: 
method for setting of fines: 

Basic amount (proportion of the 
value of sales, depending on the 
degree of gravity of the 
infringement, multiplied by the 
number of years of the 
infringement) 

Additional amount 

Adjustments (aggravating and/or 
mitigating circumstances, 
deterrence) 

Cap limit (10%) 

Reductions (leniency, inability to 
pay) 



Case COMP/39.125 — Car glass 
Decision of 12.11.2008 

Addressees: 18 legal entities 
belonging to 4 undertakings 
Infringement: concerted allocation 
of contracts, coordination of 
pricing policies and supply 
strategies 
Scope: EEA  
Duration: March 1998 to March 
2003 
Total Fines: € 1 354 896 000 



Basic amount of the fine: 
Calculated on the basis of an average of the sales 
during the infringement period, normalised to 
one year (3 periods: roll-out, full and slow down) 
Application of a variable amount of 16 % 

Duration: 
The variable amount was multiplied by 5 (AGC 
and Saint-Gobain), 4,5 (Pilkington) or 1,5 
(Soliver) 

Deterrence 
Additional amount of 16 % of the value of sales 

Fines 
(2006 

Guidelines) 



Aggravating circumstances 
Recidivism: increase of 60 % in the basic amount 
of the fine (Saint-Gobain) 

Application of the 10 % turnover limit 
Ceiling of 10 % of turnover attained in respect of 
Soliver 

Leniency (2002 Notice): 
Immunity: rejection of AGC application 
Reduction: 50% to AGC 

Fines 
(cont’d) 



Fines Reduction for Leniency Total 

Saint Gobain 
(France) 0% 0 * 880 000 000 

Asahi  
(Japan) 50% 113 500 000 113 500 000 

Pilkington 
(UK) 0% 0 * 357 000 000 

Soliver 
(Belgium) 0% 0 4 396 000 

Amounts  
in € 1 354 896 000 

* Fines amended 
in 2013 



Case COMP/39.748 — 
Automotive wire harnesses 
Decision of 10.07.2013 
(settlement) 

Addressees: 10 legal entities 
belonging to 5 undertakings 
Infringements (≠5): coordination 
of prices and allocation of supplies 
Scope: EEA and beyond   
Duration (different for each 
infringement): 2000-2009 
Total Fines: € 141 791 000 



Basic amount of the fine: 
Fixed at 16% of the relevant value of sales 
E.g.: the value of sales for the Renault I infringement 
was set on the basis of the volume of WH sales to the 
relevant Renault project in the EEA estimated at the 
time of the infringement multiplied by the price of the 
winning bids 

Duration: 
The basic amount was multiplied by the number of years 
of participation in the infringement 

Adjustments to the basic amount: 
Immunity: Sumitomo 
Reductions: from 20 to 50% to other Parties 

Application of the Settlement Notice:  
The amount of the fine to be imposed on Yazaki, 
Furukawa, SYS and Leoni was reduced by 10% 

Fines 
(2006 

Guidelines) 



(Amounts  
in €) Sumitomo Yazaki Furukawa SYS Leoni Overview of 

fines 

Toyota 
infringement 0 95 149 000 2 483 000 97 632 000 

Honda 
infringement 0 29 812 000 1 532 000 31 344 000 

Nissan 
infringement 0 380 000 380 000 

Renault I 
infringement 0 10 123 000 10 123 000 

Renault II 
infringement 0 934 000 1 378 000 2 312 000 

Overview of 
fines 0 125 341 000 4 015 000 11 057 000 1 378 000 141 791 000 
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